
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY   
COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 
 

JAMIE CALS and DANIEL CALS,  : 
Husband and Wife,    : 

       : No. C-48-CV-2009-1280 
    Plaintiffs,  : 

       : 
 v.      : 

       : 
APS GROUP, INC., GOTHIC, INC. t/a : 

CONDOMS GALORE, APS SUNRISE  : 
LAUNDROMAT, GREAT WALL, and  : 

WAWA, INC.,     :  
    Defendants. : 

 
OPINION OF THE COURT 

 

This matter is before the Court on Defendant Wawa, Inc.’s Motion for 

Summary Judgment. Plaintiff opposes the motion, as does Defendant APS 

Group, Inc., on the grounds that discovery is ongoing and that further discovery 

is needed to determine whether summary judgment is appropriate regarding 

this defendant. Defendant’s motion was assigned to the Honorable Paula A. 

Roscioli for decision from the September 7, 2010 Argument List. The parties 

presented oral arguments at that time, and have submitted briefs for the 

Court’s review. The motion is now ready for disposition. 

I. Factual and Procedural Background 

The matter herein arises out of an incident which is said to have occurred 

on or about February 21, 2007, at which time Plaintiff Jamie Cals was injured as 

a result of a slip and fall accident that occurred in the parking lot of a strip mall 
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in which certain businesses were situated, including Wawa, Condoms Galore, 

APS Sunrise Laundromat, and Great Wall. Plaintiff Jamie Cals asserts that at the 

time she fell there was a dangerous condition in the parking lot, i.e. ice and/or 

snow were present and had been permitted to remain on the surface for “an 

unreasonably long time.”  

Plaintiff commenced this action on February 11, 2009 by the filing of a 

Praecipe for Summons. On June 2, 2009, Plaintiff filed a Complaint. Various 

answers, new matter, cross claims, and a third party complaint have since been 

filed by the parties. On June 16, 2010, Defendant Wawa, Inc. filed the instant 

Motion for Summary Judgment, asserting that it is entitled to summary 

judgment on all claims against it because it was not in possession or control of 

the parking area in which Plaintiff is alleged to have sustained injury.  

More specifically, Wawa, Inc. alleges that it is a tenant of Defendant APS 

Group, Inc., and that its landlord retained possession and control of the parking 

lot of the strip mall and had assumed responsibility for snow removal in the 

parking lot. Moreover, Wawa asserts that the area where Mrs. Cals fell was not 

in front of its store, but was in front of the store Condoms Galore. In short, 

Wawa asserts that it owed Mrs. Cals no duty, and that in the absence of a duty, 

it cannot be held liable for negligence, and that summary judgment in its favor 

is therefore appropriate at this time. 
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II. Legal Standard 

Upon the motion of any party, a Court may grant summary judgment in 

favor of that party, after the relevant pleadings are closed, “whenever there is 

no genuine issue of any material fact as to a necessary element of the cause of 

action or defense which could be established by further discovery,” or if “after 

the completion of discovery relevant to the motion […] an adverse party […] has 

failed to produce evidence of facts essential to the cause of action or defense[.]” 

Pa.R.C.P. 1035.2. 

When the Court is deciding upon a motion for summary judgment, it must 

view the record in the light most favorable to the non-moving party, and resolve 

all doubts as to the existence of a genuine issue of material fact against the 

moving party. Pennsylvania State University v. County of Centre, 615 A.2d 303 

(Pa. 1992). The Court may grant summary judgment when the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue of material fact and that 

the moving party is entitled to judgment as a matter of law.  Coleman v. 

Coleman, 663 A.2d 741 (Pa. Super. 1995). 

III. Discussion 

 Plaintiffs, as well as Defendant APS Group, Inc., oppose Wawa’s motion 

on the grounds that discovery is still ongoing, and it is not yet clear whether 

Wawa had a duty to Mrs. Cals. More specifically, assuming arguendo that the 

lease between APS Group, Inc. and Wawa did in fact relieve Wawa of the 
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responsibility for clearing ice and snow from the parking lot, Plaintiffs argue that 

Wawa may have “voluntarily or gratuitously” undertaken to remove the snow 

even though it was not obligated to do so. If in fact Wawa did so, it would have 

a duty to do so with reasonable care, and could be liable for harm suffered by 

third parties if it failed to do so. Restatement (Second) of Torts § 324A (1965). 

See also Remmel v. Gallagher, 152 A.2d 796 (Pa. Super. 1959). 

At present, discovery is still ongoing, and the parties must be given a 

reasonable period of time to complete discovery. Given that fact, the Court 

cannot properly conclude at this time that Wawa is entitled to summary 

judgment in its favor. It is simply too early in the litigation process, given that 

depositions have yet to be taken and no party yet knows whether Wawa 

undertook to perform the duty of its landlord by endeavoring to remove snow 

and ice from the parking lot. Therefore, Defendant Wawa, Inc.’s Motion for 

Summary Judgment must be denied at this time. 

WHEREFORE, we enter the following: 
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY   
COMMONWEALTH OF PENNSYLVANIA 

CIVIL DIVISION 
 

JAMIE CALS and DANIEL CALS,  : 
Husband and Wife,    : 

       : No. C-48-CV-2009-1280 
    Plaintiffs,  : 

       : 
 v.      : 

       : 
APS GROUP, INC., GOTHIC, INC. t/a : 

CONDOMS GALORE, APS SUNRISE  : 
LAUNDROMAT, GREAT WALL, and  : 

WAWA, INC.     :  
    Defendants. : 

 
ORDER OF COURT 

 

 AND NOW, this 9th day of September 2010, upon consideration of 

Defendant Wawa, Inc.’s Motion for Summary Judgment and the briefs and 

arguments of the parties, it is hereby ORDERED that said motion is DENIED. 

This Order is entered without prejudice to Wawa to re-file the motion, if 

appropriate, at the conclusion of discovery. 

 
        BY THE COURT: 

 
 
        ___________________ 

        PAULA A. ROSCIOLI, J. 
 

 


